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corporated in Minnesota. ACA has no parent company and no publicly held
company has 10 percent or greater ownership in ACA.

Pursuant to Federal Rule of Appellate Procedure 26.1 and Eleventh
Circuit Rule 26.1-1, ACA International also certifies that, in addition to the
persons and entities named in the parties” certificates of interested persons,
the following individuals or entities have or may have an interest in the out-
come of this case:

1. Skadden, Arps, Slate, Meagher & Flom LLP, the law firm repre-
senting Amicus Curiae ACA International in this matter;

2. Shay Dvoretzky, counsel of record for Amicus Curiae ACA In-
ternational in this matter;

3.  Parker A. Rider-Longmaid, an attorney representing Amicus

Curiae ACA International in this matter; and
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4. Sam Auld, an attorney representing Amicus Curiae ACA Inter-

national in this matter.
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MOTION FOR LEAVE TO FILE AMICUS CURIAE BRIEF

Pursuant to Eleventh Circuit Rule 35-6, the Association of Credit and
Collection Professionals (“ACA International” or “ACA”) respectfully
moves for leave to file the accompanying brief in support of Defendant-Ap-
pellee’s petition for rehearing or rehearing en banc. Defendant-Appellee,
Preferred Collection Management Services, Inc., consents to the filing of
ACA International’s amicus brief. Plaintiff-Appellant, Richard Hunstein, op-
poses this motion.

1. ACAisaleading voice of the debt-collection industry. A not-for-
profit corporation based in Minneapolis, Minnesota, ACA unites nearly
2,300 member organizations and their more than 124,000 employees world-
wide, including third-party collection agencies, asset buyers, creditors, at-
torneys, and vendor affiliates. See ACA Int’l, ACA International Fact Sheet 1
(Jan. 2019), https:/ /www.acainternational.org/assets /advocacy-resources/
aca-fact-sheet.pdf?viawrapper. ACA’s members return billions of dollars to
businesses for reinvestment in the economy each year; ease consumers” ac-
cess to credit; and keep down the cost of goods and services. And for its part,
ACA regularly litigates or serves as amicus curiae in cases, like this one, of

interest to its membership. See, e.g., ACA Int’l v. FCC, 885 F.3d 687 (D.C. Cir.
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2018); Facebook, Inc. v. Duguid, 141 S. Ct. 1163 (2021); Glasser v. Hilton Grand
Vacations, Co., LLC, 948 F.3d 1301 (11th Cir. 2020); Mais v. Gulf Coast Collection
Bureau, Inc., 768 F.3d 1110 (11th Cir. 2014).

ACA’s proposed amicus brief explains that rehearing is especially im-
portant to ACA’s members because the panel made errors — without the ben-
efit of adequate guidance from the parties —that will throw the debt-collec-
tion industry into chaos. That industry-wide disruption would warrant re-
hearing in its own right, and ACA and its members have a strong interest in
preventing that unwarranted disruption. But further consideration is espe-
cially important because the panel lacked the benefit of adequate briefing on
standing and a key issue of statutory construction.

2. “[A] court is usually delighted to hear additional arguments
from able amici that will help the court toward right answers.” Mass. Food
Ass’n v. Mass. Alcoholic Beverages Control Comm’n, 197 F.3d 560, 567 (1st Cir.
1999). As then-Judge Alito explained in Neonatology Associates, P.A. v. Com-
missioner, 293 F.3d 128, 131-32 (3d Cir. 2002), “an amicus who makes a strong
but responsible presentation in support of a party can truly serve as the
court’s friend,” “[e]ven when a party is very well represented.” In particular,

an amicus can assist the Court in fulfilling its “responsibility to interpret the
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law correctly.” McCarthan v. Dir. of Goodwill Indus.-Suncoast, Inc., 851 F.3d
1076, 1099 (11th Cir. 2017) (en banc).

3.  Threereasons warrant rehearing or rehearing en banc and grant-
ing ACA leave to file the accompanying proposed amicus brief in support of
Defendant-Appellee’s petition for rehearing or rehearing en banc.

a. To begin, ACA’s brief explains how the panel’s holding that
plaintiff-appellant Richard Hunstein has standing conflicts with other deci-
sions of this Court and would throw open federal courthouse doors to plain-
tiffs suing for intangible statutory harms that lack any close common-law
kin. This Court’s precedents make clear that, in the absence of a tangible
harm or risk of harm, an alleged injury to statutory rights must bear “a close
relationship to a harm that has traditionally been regarded as providing a
basis for a lawsuit in English or American courts.” Muransky v. Godiva Choc-
olatier, Inc., 979 F.3d 917, 926 (11th Cir. 2020) (en banc). But here, the harm
underlying the tort the panel identified — public disclosure of private facts —
is fundamentally different from Hunstein’s alleged harm. In fact, among
other things, the authorities expressly provide that the type of conduct Hun-
stein alleges is a nonexample of that tort because the information in question

was not widely disseminated to the public. See Restatement (Second) of Torts
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§ 652D & cmt. a (1977) (publication requires “publicity,” which means com-
munication “to the public at large,” such that, for example, a communication
from a creditor to a debtor “is not an invasion of ... privacy ... under this
Section”). Contrary to this Court’s precedents, Hunstein’s claim is missing
“bedrock elements” from the common-law torts the panel identified. Trichell
v. Midland Credit Mgmt., Inc., 964 F.3d 990, 998 (11th Cir. 2020).

As the proposed amicus brief explains, the parties inadequately
briefed these important standing questions. Indeed, the panel was required
to request supplemental briefing, and neither party so much as cited the Re-
statement provision that the panel made the principal pillar of its analysis.
Especially in these circumstances, ACA’s proposed participation would as-
sist the Court in “interpret[ing] the law correctly.” McCarthan, 851 F.3d at
1099; see Neonatology Assocs., 293 F.3d at 132 (“denying motions for leave to
file an amicus brief” may “deprive the court of valuable assistance”).

b. Next, ACA’s proposed brief explains how the panel miscon-
strued the Fair Debt Collection Practices Act (FDCPA) to prohibit debt col-
lectors from communicating routine consumer information with their ven-
dors —communications never before considered illegal in the more than four

decades since the FDCPA’s enactment. The panel’s analysis overlooks the
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important principle of statutory construction that Congress legislates against
the background of the common law and long-established legal principles
“and consequently intends its legislation to incorporate those rules.” Meyer
v. Holley, 537 U.S. 280, 285-86 (2003). And it is a fundamental and well-settled
principle of agency law that a principal’s agents are not “third parties.” In-
deed, courts have frequently found that principles of agency law apply to
the construction of various consumer-protection statutes. See, e.g., Barbato v.
Greystone All., LLC, 916 F.3d 260, 269 (3d Cir. 2019) (FDCPA), cert. denied sub
nom. Crown Asset Mgmt. LLC v. Barbato, 140 S. Ct. 245 (2019); Gomez v. Camp-
bell-Ewald Co., 768 F.3d 871, 879 (9th Cir. 2014) (Telephone Consumer Protec-
tion Act), aff'd, 577 U.S. 153 (2016); Jones v. Federated Fin. Rsrv. Corp., 144 F.3d
961, 966 (6th Cir. 1998) (Fair Credit Reporting Act).

The FDCPA incorporates agency-law principles. Congress did not in-
tend debt collectors” agents to be treated as “third parties” under 15 U.S.C.
§ 1692¢(b) any more than it intended debt collectors” employees to be treated
as “third parties.” Yet under the panel’s hyperliteral analysis, even commu-
nications with employees would violate the statute. Textualism is not decon-
textualized literalism, and it does not permit courts to ignore Supreme Court

precedent regarding traditional principles of statutory construction.

-5-
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Despite its importance, the parties did not brief this threshold question
of statutory interpretation at all. And without the benefit of any guidance,
the panel overlooked these principles and issued a literal interpretation of
§ 1692¢(b) raising troubling constitutional concerns attending laws regulat-
ing speech based on their content, see, e.g., Barr v. Am. Ass’n of Pol. Consult-
ants, Inc., 140 S. Ct. 2335, 2343, 2346 (2020) (plurality opinion) (“Six Members
of the Court” agreed that a content-based exception in the Telephone Con-
sumer Protection Act violated First Amendment). If § 1692c(b) really does
reach communications with agents, then, as the panel recognized, it does so
without adding “much in the way of ‘real’ consumer privacy,” Op. 22 —
hardly the fit needed to satisfy First Amendment scrutiny. At the very least,
the Court ought not disrupt an entire industry without considering whether
Congress intended the FDCPA to incorporate well-worn principles of
agency law. ACA’s participation as amicus would aid the Court in its con-
sideration of this important issue.

c.  Finally, rehearing is warranted to fully address these issues be-
cause the panel’s opinion, if allowed to stand, will impose a heavy toll on
debt collectors, creditors, and consumers. As the panel acknowledged (at

22), its opinion will force a sea change in the debt-collection industry. Debt
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collectors use vendors every day to communicate with consumers and have
done so for decades. The panel opinion will force debt collectors to spend
substantial sums to retool their businesses to handle tasks through employ-
ees they had long ago delegated to their agents, like printing and mailing
letters to consumers —even though there is no way to distinguish between
agents and employees in 15 U.S.C. § 1692¢c(b).

The panel opinion will also burden debt collectors by exposing them
to an onslaught of vexatious litigation. In just the few weeks after the panel
published its opinion, for example, approximately 66 copycat lawsuits had
been already filed, with plaintiffs promising a full “avalanche” to come. Eric
J. Troutman, The Hunstein Complaints Are Pouring In: Eleventh Circuit Ruling
Produces Predictably Swift Deluge of Class Action Litigation, TCPAWorld (Apr.
29, 2021), https://tcpaworld.com/2021/04/29/the-hunstein-complaints-
are-pouring-in-eleventh-circuit-ruling-produces-predictably-swift-deluge-
of-class-action-litigation/. By mid-May, the number of lawsuits had approx-
imately doubled to more than 120. Jon Hill, Debt Collectors Face Surge of Suits
After 11th Circ. Ruling, Law360 (May 18, 2021), https:/ /www.law360.com/

articles/1385523. Indeed, the communications that were suddenly made un-
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lawful by the panel’s unprecedented construction of the FDCPA are so ubig-
uitous that some plaintiffs” lawyers have declared that filing such suits will
be like “shooting fish in the barrel.” Troutman, supra.

The impact of the panel’s opinion likely will fall on numerous creditors
too —far beyond the FDCPA’s definition of debt collectors —as plaintiffs seek
to weaponize the panel opinion against creditors under state-law consumer-
protection statutes. Unlike the FDCPA, many such statutes reach creditors
but otherwise incorporate the FDCPA’s prohibition against communicating
with third parties. See, e.g., Marcotte v. Gen. Elec. Cap. Servs., Inc., 709 E. Supp.
2d 994, 998 (S.D. Cal. 2010).

Beyond all that, the panel opinion likely will harm consumers as well.
As debt collectors reconfigure their businesses and the industry resets to ac-
count for the increased risk of liability, consumers are likely to see not only
more instances of delinquency resulting from retooling delay, but also
higher borrowing costs overall.

As the panel recognized, the costs of its opinion may be substantial.
Those industry-wide costs themselves warrant rehearing with the participa-

tion of voices, like ACA’s, from across the industry.
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The panel opinion threatens to disrupt an entire industry with no con-
sideration of the background principles of agency law against which Con-
gress legislates and without adequate consideration of important standing
issue on which the panel broke from Circuit precedent. These circumstances
warrant rehearing as well as leave to file ACA’s amicus brief in support of
Defendant-Appellee’s petition for rehearing or rehearing en banc. ACA’s ac-
companying brief will aid the Court by articulating arguments that will help
the Court “to interpret the law correctly.” McCarthan, 851 F.3d at 1099.

For the foregoing reasons, ACA respectfully requests that this Court

grant it leave to file the amicus curiae brief accompanying this motion.

Dated: June 1, 2021 Respectfully submitted,
/s/ Shay Dvoretzky

Sam Auld Shay Dvoretzky

SKADDEN, ARPS, SLATE Counsel of Record

MEAGHER & FLOM LLP Parker A. Rider-Longmaid

One Manhattan West SKADDEN, ARPS, SLATE,

New York, NY 10001 MEAGHER & FLOM LLP
1440 New York Ave.,, NW
Washington, DC 20005

Telephone: 202-371-7000
shay.dvoretzky@skadden.com
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typeface using Microsoft Word 2019 in a 14-point Book Antiqua font.

Dated: June 1, 2021 /s/ Shay Dvoretzky
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Circuit Rule 26.1-1, ACA International also certifies that, in addition to the
persons and entities named in the parties” certificates of interested persons,
the following individuals or entities have or may have an interest in the out-
come of this case:

1. Skadden, Arps, Slate, Meagher & Flom LLP, the law firm repre-
senting Amicus Curiae ACA International in this matter;

2. Shay Dvoretzky, counsel of record for Amicus Curiae ACA In-
ternational in this matter;

3.  Parker A. Rider-Longmaid, an attorney representing Amicus

Curiae ACA International in this matter; and
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CIRCUIT RULE 35 STATEMENT OF COUNSEL

I express a belief, based on a reasoned and studied professional judg-
ment, that the panel’s opinion involves two questions warranting review by
the full Court.

First, the panel decision’s conclusion that Plaintiff-Appellant Richard
Hunstein has Article III standing conflicts with this Court’s precedents, in-
cluding Muransky v. Godiva Chocolatier, Inc., 979 F.3d 917 (11th Cir. 2020) (en
banc), and Trichell v. Midland Credit Management, Inc., 964 F.3d 990 (11th Cir.
2020). En banc consideration is necessary to secure and maintain uniformity
of the Court’s decisions.

Second, the panel decision’s erroneous construction of the Fair Debt
Collection Practices Act (FDCPA), 15 U.S.C. § 1692c(b), involves a question
of exceptional importance. As the panel recognized, its decision “runs the
risk of upsetting the status quo in the debt-collection industry.” Op. 22. As
ACA explains below, if the panel decision is allowed to stand, it will impose
tremendous costs on debt collectors, creditors, and consumers alike. Yet the
panel had (and still has) no guidance from the parties on the critical anteced-
ent question whether a debt collector’s disclosure of a consumer’s infor-

mation to an agent assisting in the collection constitutes disclosure to a
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“third party” in light of background principles of agency law against which
Congress is presumed to legislate. See, e.g., Meyer v. Holley, 537 U.S. 280, 285-
86 (2003). ACA respectfully submits that, given the parties’ failure to address
this critical issue, ACA can aid the Court in fulfilling its “responsibility to
interpret the law correctly,” McCarthan v. Dir. of Goodwill Indus.-Suncoast,
Inc., 851 F.3d 1076, 1099 (11th Cir. 2017) (en banc), especially when its inter-

pretation of the law will affect numerous parties not before the Court.

/s/ Shay Dvoretzky

Shay Dvoretzky
Counsel of Record for Amicus Curiae
ACA International

v -



USCAL11 Case: 19-14434 Date Filed: 06/01/2021 Page: 6 of 26

TABLE OF CONTENTS
Page
CERTIFICATE OF INTERESTED PERSONS AND CORPORATE
DISCLOSURE STATEMENT ......ccccooiiiiiiiiiiiiiiccce 1
CIRCUIT RULE 35 STATEMENT OF COUNSEL.........ccccoviiiiiiiniiiiiinenns iii
TABLE OF AUTHORITIES.........ccooiiiiiiiiiiiiiicc vil

STATEMENT OF IDENTITY AND INTEREST OF AMICUS CURIAE......... 1

INTRODUCTION AND SUMMARY OF ARGUMENT .......cccocecevinniiiinnes 2
ARGUMENT ..ot 3
L. The panel opinion conflicts with this Court’s standing

precedents because Hunstein’s injury lacks a close relationship

to any common-1aw tOrt. ..o 3

A. Anintangible statutory injury must have a close

relationship with a harm actionable at common law. .................. 4
B.  Hunstein’s allegations come nowhere close to any

common-law tort, differing instead by fundamental

EleMENtS. ..o 4

II. ~ The panel opinion presents the exceptionally important
question of whether debt collectors” agents are “third parties’
under the FDCPA, 15 U.S.C. § 1692¢(D). ...ccocuvueuiiiiiiiiiiiciiicciie, 7

4

A.  Without guidance from the parties, the panel did not
confront this important threshold question. .........cccccccceveueninnennnnee. 7

B. A debt collector’s agents are not “third parties” with
whom communications are prohibited under § 1692¢(b). ........... 8



USCAL11l Case: 19-14434 Date Filed: 06/01/2021 Page: 7 of 26

III. ~ The panel opinion will disrupt the entire debt-collection
industry, all without adequate guidance from the parties................... 11

A.  The opinion will burden debt collectors and consumers

B.  The Court should not adhere to the panel opinion and
disrupt the debt-collection industry without the benefit of

fulsome briefing, including from amici curiae. ...........ccccenuene. 12
CONCLUSION ......ooteieiietiieieietesie ettt stestetesestesteaesessesseseesessesseeesessesseseesessensan 14
CERTIFICATE OF COMPLIANCE .....coeiiiiirieieieteeteeee e 15
CERTIFICATE OF SERVICE ......ccooiiiiieieeeeeeeee e 16

- Vi -



USCAL11 Case: 19-14434 Date Filed: 06/01/2021 Page: 8 of 26

TABLE OF AUTHORITIES
Page(s)
CASES

Almendarez-Torres v. United States,

523 U.S. 224 (1998)....eoteirieiteireeieeeerteete ettt 8
Andrus v. Charlestone Stone Products Co.,

436 U.S. 604 (1978)...ecuerreirrenirieinieintetrtetstetsteeree ettt ettt 9
Baltimore & Ohio Railroad v. Baugh,

149 U.S. 368 (1893)....cueveiiiieieirieirtetreetrtetree sttt 9
Barbato v. Greystone Alliance, LLC,

916 F.3d 260 (3d Cir. 2019), cert. denied sub nom.

Crown Asset Management LLC v. Barbato, 140 S. Ct. 245 (2019) .........c.c...... 10
Barr v. American Ass’n of Political Consultants, Inc.,

140 S. Ct. 2335 (2020) (plurality Opinion).........ccceeeeeveerervrrerenrerereenreereenenns 13
Cape Publications, Inc. v. Hitchner,

549 S0. 2d 1374 (F1a. 1989)......coiriieiriiniieiriereeteeeetsesete e 5
Comcast Corp. v. National Ass'n of African American-Owned Media,

140 S. Ct. 1009 (2020)....cveeeuerrerieeeiirienieteeeesetet ettt ns 10
Cumberland Contractors, Inc. v. State Bank & Trust Co.,

755 S.E.2d 511 (Ga. APP. 2014) ...ttt 7
Gomez v. Campbell-Ewald Co.,

768 F.3d 871 (9th Cir. 2014),

aff' d, 577 U.S. 153 (2016) ...vvveirrereiiieiereiiieieeineereetreeieeeteee et 10
Harrell v. Reynolds Metals Co.,

495 S0. 2d 1381 (Ala. 1986)...c.ccuereeriieiiieieieieieietreeeeeeeree et 10
Hickson v. Home Federal of Atlanta,

805 F. Supp. 1567 (N.D. Ga. 1992),

aff d, 14 F.3d 59 (11th Cir. 1994).....c.cooiviinriicncencneeneeeneeseesee e, 5



USCAL11l Case: 19-14434 Date Filed: 06/01/2021 Page: 9 of 26

TABLE OF AUTHORITIES
(continued)
Page(s)

Jerman v. Carlisle, McNellie, Rini, Kramer & Ulrich LPA,

559 U.S. 573 (2010)...cveeeuieierieieieiirierteeeieetestetet sttt ettt 12
Jones v. Federated Financial Reserve Corp.,

144 F.3d 961 (6th Cir. 1998)....ceciiireiieieireecereeeeeeeseee et 11
Malverty v. Equifax Information Services, LLC,

407 F. Supp. 3d 1257 (M.D. Fla. 2019) ....cceviviriiiineieinieniereeeeseeeeeeeiees 6
McCarthan v. Director of Goodwill Industries-Suncoast, Inc.,

851 F.3d 1076 (11th Cir. 2017) (en banc) .......cccceeeeeerenrecerenenienenennenen iv, 13
Meyer v. Holley,

537 U.S. 280 (2003)...c..coveueererreneeieiinienieteeeieseeeeteie sttt st seens iv, 2,10
Muransky v. Godiva Chocolatier, Inc.,

979 F.3d 917 (11th Cir. 2020) (en banc) ......cccccevevevevevenenenerenenee iii, 3,4, 6
Perry v. Cable News Network, Inc.,

854 F.3d 1336 (11th Cir. 2017) c.eceeeerieieieienienieieieriesieeeiesetee et 6,7
Rivas v. Midland Funding, LLC,

842 F. App’x 483 (11th Cir. 2021 ) .cecuevvevirieiceieiceeeeeceeeeeeneeeeeeeee 13
Stoddard v. Wohlfahrt,

573 So. 2d 1060 (Fla. 5th Dist. Ct. App. 1991),

dismissed, 581 So. 2d 1310 (Fla. 1991 ) .....ccovvivierininiiiinincceeeeeeeeeee 6
Trichell v. Midland Credit Management, Inc.,

964 F.3d 990 (11th Cir. 2020).....cccevimerieirinicieinenereeeneneeeeeeeseeeee e iii, 4

STATUTES AND CONSTITUTIONAL AUTHORITIES

RS O X G I 11 2 TR 9
15 U.S.Co8TO92C......oiiiiiiiiiiiiiicc e passim

- viii -



USCAL11 Case: 19-14434 Date Filed: 06/01/2021 Page: 10 of 26

TABLE OF AUTHORITIES
(continued)

OTHER AUTHORITIES

2A CJS. AQeNcY § T ..o
77 C.J.S. Right of Privacy and Publicity § 32........ccccccvvviviviniiiniiiniiiine,
Antonin Scalia, A Matter of Interpretation (1997) .......cccceveiivninnnnn.
Debt Collection Practices (Reg. F), 86 Fed. Reg. 5766 (Jan. 19, 2021)...
Restatement (Second) of Agency § 186 (1958) ......cccceevvrevvnerereenrennnes
Restatement (Second) of Torts § 652B........cccccoevecirininiccnininiccneee.
Restatement (Second) of Torts § 652D ........cceceveireninieeneneneeeeneeen.

Restatement (Third) of Agency § 1.01 (2006) ........ccccoeevvreviniiiricincnnnes

Statements of General Policy or Interpretation Staff Commentary

on the FDCPA, 53 Fed. Reg. 50,097 (Dec. 12, 1988)........ccccceevruuee.

William Meade Fletcher, Cyclopedia of the Law of Private Corporations

LU LA 2.0) F

-ix -



USCAL11 Case: 19-14434 Date Filed: 06/01/2021 Page: 11 of 26

STATEMENT OF IDENTITY AND INTEREST OF AMICUS CURIAE’

The Association of Credit and Collection Professionals (“ ACA Interna-
tional” or “ACA”) is a leading voice of the debt-collection industry to poli-
cymakers and courts alike. ACA represents nearly 2,300 organizations and
their more than 124,000 employees worldwide. See ACA’s Mot. for Leave to
File 1. ACA submits this amicus brief to address the oversights that led to an
erroneous conclusion on standing and a misinterpretation of the FDCPA

that, if allowed to stand, will disrupt the entire debt-collection industry.

" No counsel for a party authored this brief in whole or in part, and no
entity or person, aside from amicus curiae, its members, and its counsel,
made any monetary contribution intended to fund the preparation or sub-
mission of this brief.
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INTRODUCTION AND SUMMARY OF ARGUMENT

The panel opinion warrants rehearing because it (1) conflicts with this
Court’s settled precedent on standing; (2) presents an exceptionally im-
portant question of statutory construction on which the panel lacked the
benefit of adequate briefing; and (3), as the panel acknowledged, threatens
to upset the entire debt-collection industry.

First, the panel’s holding that Plaintiff-Appellant Richard Hunstein al-
leged a concrete injury satisfying Article III's injury-in-fact requirement con-
flicts with this Court’s precedent because Hunstein’s injury does not have a
close relationship to any harm actionable at common law. The panel errone-
ously analogized to a tort whose essence is disclosure to the general public.
Hunstein alleges disclosure to just a mail vendor trying to reach him.

Second, neither the parties nor the panel considered whether 15 U.S.C.
§ 1692¢(b)’s prohibition on debt collectors” communications with “third par-
ties” excludes debt collectors” agents, and whether a mail vendor, like Com-
pumail here, may be such an agent. Unaided by the parties, the panel over-
looked the principle that Congress legislates against the common law and

long-established legal principles. E.g., Meyer v. Holley, 537 U.S. 280, 285-86
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(2003). Under well-settled agency law, agents are not third parties to the
principals for which they act.

Finally, rehearing is exceptionally important. The panel recognized
that its “interpretation of § 1692¢c(b) runs the risk of upsetting the status quo
in the debt-collection industry.” Op. 22. The Court should not transform a
regular practice —sharing information with agents —into an unlawful one, at
a tremendous cost for debt collectors, creditors, and consumers alike, espe-

cially without the benefit of fulsome briefing on either issue.

ARGUMENT

I.  The panel opinion conflicts with this Court’s standing precedents
because Hunstein’s injury lacks a close relationship to any common-
law tort.

The panel correctly determined that Hunstein failed to allege “a tangi-
ble harm” or “a risk of real harm” necessary to support Article III standing.
Op. 6-7. But it contravened this Court’s precedents in concluding that Hun-
stein alleged a concrete injury to intangible statutory rights. This Court’s de-
cisions require such an injury to bear “a close relationship to a harm that has
traditionally been regarded as providing a basis for a lawsuit in English or
American courts.” Muransky v. Godiva Chocolatier, Inc., 979 F.3d 917,926 (11th

Cir. 2020) (en banc). But the harm underlying the tort the panel identified —
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public disclosure of private facts —is so fundamentally different from Hun-
stein’s alleged harm that the Restatement uses the type of conduct Hunstein
alleges as a nonexample.

A. Anintangible statutory injury must have a close relationship
with a harm actionable at common law.

Absent a tangible harm or risk of harm, Hunstein needed to show that
Congress identified a concrete injury similar to one recognized at common
law. See, e.g., id. Although the fit “need not be perfect,” id. at 932, such intan-
gible statutory claims must not eliminate “bedrock elements” from their as-
serted common-law analogs, Trichell v. Midland Credit Mgmt., Inc., 964 F.3d
990, 998 (11th Cir. 2020). In Muransky, for example, this Court held that the
plaintiff lacked standing because “[t]wo key elements of a breach of confi-
dence are completely absent from the [statutory] violation he complains of.”
979 F.3d at 932.

B. Hunstein’s allegations come nowhere close to any common-
law tort, differing instead by fundamental elements.

1.  The panel concluded that Hunstein’s claim was analogous to a
claim for public disclosure of private facts. But that “tort[] differ[s] from

[Hunstein’s] claim[] in fundamental ways.” Trichell, 964 F.3d at 998.
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To prevail on a public-disclosure-of-private-facts claim, a plaintiff
must establish “1) the publication, 2) of private facts, 3) that are offensive,
and 4) are not of public concern.” Cape Publ'ns, Inc. v. Hitchner, 549 So. 2d
1374, 1377 (Fla. 1989) (citing Restatement (Second) of Torts § 652D (1977)).
Publication requires disclosure “to the public at large, or to so many persons
that the matter must be regarded as substantially certain to become one of
public knowledge.” 77 C.J.S. Right of Privacy and Publicity § 32. As the Re-
statement puts it, the tort requires “publicity,” which means communication
“to the public at large,” not merely “to a third person.” Restatement (Second)
of Torts § 652D; accord, e.g., Hickson v. Home Fed. of Atlanta, 805 F. Supp. 1567,
1575 (N.D. Ga. 1992), aff'd, 14 F.3d 59 (11th Cir. 1994).

Hunstein’s claim is the perfect nonexample of the tort of public disclo-
sure. Hunstein alleges only private disclosure of his account information to
just Compumail —which, the panel recognized, likely would not even rou-
tinely “read” such information, Op. 22, much less publicize it. Indeed, the
commentary to the very Restatement section on which the panel relied, Op.
11, demonstrates that Hunstein’s claim doesn’t fit the bill: “A, a creditor,

writes a letter to the employer of B, his debtor, informing him that B owes
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the debt and will not pay it. This is not an invasion of B’s privacy under this
Section.” Restatement (Second) of Torts § 652D.

Hunstein also cannot satisfy the element that the publication must be
“highly offensive to a reasonable person.” See, e.g., Stoddard v. Wohlfahrt, 573
So. 2d 1060, 1062-63 (Fla. 5th Dist. Ct. App. 1991), dismissed, 581 So. 2d 1310
(Fla. 1991). Courts have repeatedly held that disclosing account information
to just a few people does not qualify as highly offensive. See, e.g., Malverty v.
Equifax Info. Servs., LLC, 407 F. Supp. 3d 1257, 1267 (M.D. Fla. 2019). Pre-
ferred’s disclosure of Hunstein’s debt is no different. It doesn’t rise to the
necessary level of disclosing the “most intimate details of a man’s life in his
home,” such as “[s]exual relations” and “family quarrels.” Restatement (Sec-
ond) of Torts § 652D. Indeed, the panel acknowledged that Hunstein alleged
nothing resembling humiliation or embarrassment. Op. 6-7.

In sum, Hunstein lacks “[t]wo key elements” of his alleged common-
law analog. Muransky, 979 F.3d at 932. The panel’s finding of standing de-
spite those definitional differences conflicts with the Court’s precedents.

2. The panel relied too (Op. 10-11) on Perry v. Cable News Network,
Inc., 854 F.3d 1336 (11th Cir. 2017). But Perry only highlights the panel deci-

sion’s conflict with the Court’s precedents. Perry claimed that a smartphone
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app unlawfully disclosed his private browsing information, and he analo-
gized his statutory claim to the tort of intrusion upon seclusion, which re-
quires an intrusion “upon the solitude or seclusion of another or his private
affairs” that “would be highly offensive to a reasonable person.” Id. at 1341
n.1. Examples include “opening” someone’s “private and personal mail”
and “searching his safe or his wallet.” Id. (quoting Restatement (Second) of
Torts § 652B cmt. b). But here, Hunstein alleges no intrusion at all, much less
a highly offensive one. Cf. Cumberland Contractors, Inc. v. State Bank & Tr. Co.,
755 S5.E.2d 511, 517-18 (Ga. App. 2014) (bank’s disclosure of customer’s per-
sonal information did not intrude upon customer’s seclusion).

II. The panel opinion presents the exceptionally important question of
whether debt collectors” agents are “third parties” under the FDCPA,
15 U.S.C. § 1692¢(b).

A. Without guidance from the parties, the panel did not confront
this important threshold question.

In holding that Preferred violated § 1692c(b), the panel concluded that
the statute “broadly prohibits a debt collector from communicating with an-
yone other than the consumer “in connection with the collection of any debt,

subject to several carefully crafted exceptions” inapplicable here. Op. 3. The
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panel focused primarily on rejecting Preferred’s argument that a communi-
cation “in connection with the collection of any debt” in § 1692¢(b) must in-
clude a demand for payment. Op. 13-15.

But the panel did not consider whether a debt collector’s agents are
among the “third parties” with whom the debt collector may not communi-
cate under § 1692¢c(b). And the parties have been silent on that question. Yet
that question is exceptionally important because debt collectors communi-
cate with their agents about their customers every day.

B. A debt collector’s agents are not “third parties” with whom
communications are prohibited under § 1692¢(b).

Properly read, § 1692c(b) does not reach debt collectors” communica-
tions with their agents. Section 1692c(b) prohibits a “debt collector” from
communicating, “in connection with the collection of any debt, with any per-
son other than the consumer.” As the section’s heading and ordinary usage
make clear, “any person” does not include the “debt collector” itself —it re-
fers to “third parties.” 15 U.S.C. § 1692¢(b); see Op. 2 (§ 1692¢c(b) “prohibits
debt collectors from communicating consumers’ personal information to

third parties”); Almendarez-Torres v. United States, 523 U.S. 224, 234 (1998)
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(section headings may illuminate meaning). A debt collector’s agents are not
“third parties” any more than its employees are “third parties.”

For starters, “the good textualist is not a literalist.” Antonin Scalia, A
Matter of Interpretation 24 (1997); see e.g., Andrus v. Charlestone Stone Prods. Co.,
436 U.S. 604, 616 (1978) (refusing to read “mineral deposits” to include water
because doing so would bring about a “major ... alteration in established
legal relationships based on nothing more than an overly literal reading of a
statute”). And Congress could not have meant the term “any person” in
§ 1692¢(b) to encompass literally “any person.” To the contrary, Congress
made clear that debt collectors could be corporations. See, e.g., 15 U.S.C.
§ 1692a(6)(B) (exclusion for entities “related by common ownership or affil-
iated by corporate control”). And because corporations are not natural per-
sons, they “necessarily act[] by and through agents.” Balt. & Ohio R.R. v.
Baugh, 149 U.S. 368, 382 (1893); accord William Meade Fletcher, Cyclopedia of
the Law of Private Corporations § 30 (Sept. 2020). There is no reason to think
Congress meant to sweep debt collectors” agents into § 1692¢(b)’s prohibition
on communications.

In fact, there is every reason not to. Congress legislates against well-

established legal principles, including “the backdrop of the common law,”

-9.
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Comcast Corp. v. Nat'l Ass'n of African Am.-Owned Media, 140 S. Ct. 1009, 1016
(2020), and it must speak clearly and directly to abrogate them, e.g., Meyer,
537 U.S. at 285-86. And under longstanding background principles of agency
law, “a principal is considered to have done himself or herself what he or
she does by acting through another person.” 2A C.J.S. Agency § 1. In other
words, “a principal’s agent or employee, who acts for or on behalf of the
principal, is a “party’ to that principal’s contractual and business relations
and not a third party thereto.” Harrell v. Reynolds Metals Co., 495 So. 2d 1381,
1388 (Ala. 1986); accord Restatement (Second) of Agency § 186 (1958). An
agency relationship “always ‘contemplates three parties —the principal, the
agent, and the third party with whom the agent is to deal.”” Restatement
(Third) of Agency § 1.01 cmt. ¢ (2006). The FDCPA does not contain any in-
dication that Congress intended to abrogate these fundamental agency-law
principles in § 1692c(b).

To the contrary, federal courts have long “relied on traditional agency
principles” to interpret the FDCPA, Barbato v. Greystone All., LLC, 916 F.3d
260, 269 (3d Cir. 2019), cert. denied sub nom. Crown Asset Mgmt. LLC v. Barbato,
140 S. Ct. 245 (2019), as well as statutes like the Telephone Consumer Protec-

tion Act, see, e.g., Gomez v. Campbell-Ewald Co., 768 F.3d 871, 879 (9th Cir.

-10 -
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2014), aff'd, 577 U.S. 153 (2016), and the Fair Credit Reporting Act, see, e.g.,
Jones v. Federated Fin. Rsrv. Corp., 144 F.3d 961, 966 (6th Cir. 1998). And con-
struing the term “debt collector” to include debt collectors” agents, but not
third parties, is likewise consistent with the way the Federal Trade Commis-
sion (at that time, the agency charged with enforcing the FDCPA) has un-
derstood the statute. See Statements of General Policy or Interpretation Staff
Commentary on the FDCPA, 53 Fed. Reg. 50,097, 50,104 (Dec. 13, 1988) (“A
debt collector may contact an employee of a telephone or telegraph company
in order to contact the consumer, without violating the prohibition on com-
munication to third parties ....”).

Section 1692¢c(b) does not bar debt collectors” communications with
their agents, who are not “third parties.” Here, without the parties’ guid-
ance, but to the detriment of countless parties not before it, the panel erred
in overlooking this critical threshold issue.

III. The panel opinion will disrupt the entire debt-collection industry,
all without adequate guidance from the parties.

A. The opinion will burden debt collectors and consumers alike.

The panel opinion effectively outlaws debt collectors” widespread and

decades-long practice of contracting with vendors specializing in technical
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aspects of debt collection. See Debt Collection Practices (Reg. F), 86 Fed. Reg.
5766, 5845 n.446 (Jan. 19, 2021). The panel’s construction of § 1692c(b) will
require debt collectors to spend significant resources to train new employees
and acquire new equipment—even though the panel identified no reason to
treat agents differently from employees. See supra pp. 8-9.

Additionally, the panel opinion “create[s] [further] incentives to file
lawsuits even where no actual harm has occurred,” often with the vexatious
aim of securing only attorney’s fees. Jerman v. Carlisle, McNellie, Rini, Kramer
& Ulrich LPA, 559 U.S. 573, 616 (2010) (Kennedy, J., dissenting). Already
plaintiffs have filed more than 120 copycat complaints and promise an “av-
alanche” still to come. Mot. for Leave to File 7. And creditors will face further
litigation under state-law analogs to the FDCPA, while consumers likely will
receive delayed communications while debt collectors work to retool. See id.
at 7-8. Ultimately, consumers likely will confront higher borrowing costs.

B. The Court should not adhere to the panel opinion and disrupt

the debt-collection industry without the benefit of fulsome
briefing, including from amici curiae.

In erroneously concluding that Hunstein had standing and a cause of

action, the panel relied on briefing that artificially cabined the statutory-con-
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struction inquiry and failed to adequately address the standing issues dis-
cussed above. Without effective guidance from the parties, the panel traded
textualism for literalism. It overlooked ordinary methods of statutory con-
struction to reach an interpretation raising troubling constitutional concerns
attending laws regulating speech based on their content. See, e.g., Barr v. Am.
Ass’n of Pol. Consultants, Inc., 140 S. Ct. 2335, 2343, 2346 (2020) (plurality opin-
ion) (six Justices finding First Amendment violation). If § 1692c(b) really
does reach communications with agents, then, as the panel recognized, it
does so without adding “much in the way of ‘real” consumer privacy,” Op.
22 —hardly the fit needed to satisfy First Amendment scrutiny.

Given the circumstances, the panel might have declined to publish its
opinion. See, e.g., Rivas v. Midland Funding, LLC, 842 F. App’x 483, 487 (11th
Cir. 2021). Instead, the panel ran “the risk of upsetting the status quo.” Op.
22. But regardless of what the parties argued, the Court “ha[s] a responsibil-
ity to interpret the law correctly,” with aid from amici if necessary. McCar-
than v. Dir. of Goodwill Indus.-Suncoast, Inc., 851 F.3d 1076, 1099 (11th Cir.
2017) (en banc). That is especially true where the court’s decision affects an

entire industry.
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CONCLUSION

The Court should grant the petition for rehearing.

Dated: June 1, 2021 Respectfully submitted,
/s/ Shay Dvoretzky

Sam Auld Shay Dvoretzky

SKADDEN, ARPS, SLATE Counsel of Record

MEAGHER & FLOM LLP Parker A. Rider-Longmaid

One Manhattan West SKADDEN, ARPS, SLATE,

New York, NY 10001 MEAGHER & FLOM LLP
1440 New York Ave., NW
Washington, DC 20005

Telephone: 202-371-7000
shay.dvoretzky@skadden.com
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