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Introduction

Advocates have warned for years that the federal government’s system for collecting on defaulted federal
student loan borrowers is predatory both by design and implementation.' Leveraging unparalleled powers
including the ability to garnish borrowers' wages, offset Social Security checks, and seize badly-needed
benefits such as Child Tax Credit payments—all without a court order—the U.S. Department of Education

(ED) has cemented its position as one of the most aggressive debt collectors in the nation.?

Worse yet, a growing pile of evidence establishes that this collection machinery has spun beyond ED's
ability to manage it, let alone ensure that it follows the law. The result is widespread harm that lands hardest

on low-income borrowers, and on Black and Latino communities.®

The sorry state of federal student loan debt collection was thrust into the spotlight during the COVID-19
pandemic, when far-reaching government failures denied hundreds of thousands of borrowers access to
critical relief.* Following passage of the CARES Act in March 2020, Congress required ED to stop using
collection techniques, including wage garnishment. However, subsequent court filings® and investigations®
show that ED and its contractors were unable to do so, and that borrowers instead continued to struggle

under the weight of a broken student loan system.

This report brings to light new evidence showing how the student loan system'’s failures during COVID-19—

under both Secretary DeVos and Secretary Cardona—were far more profound than previously known.
In particular, documents uncovered through the Freedom of Information Act reveal that:

m ED continued to illegally garnish borrowers for nearly a year longer than previously
reported, all while grasping unsuccessfully for a way to rein in the debt collection system.
ED's Inspector General reported in June 2021 that ED's Office of Federal Student Aid (FSA) was
still garnishing 1,930 borrowers as late as October 23, 2020. It is now clear that garnishments
continued at least through August 2021, with hundreds of borrowers having tens of thousands of
dollars illegally removed from their paychecks in the intervening months. Underlying this failure,
new documents show how ED scrambled in vain to tame the debt collection system and stop

runaway garnishments. Attempts included resorting to searching on Google (often unsuccessfully)
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to fill glaring holes in its databases of borrower and employer contact information, and cold calling
employers to leave voicemails requesting that they halt garnishments. ED’s chaotic response did not
fully stomp out illegal wage garnishment, and ED appears in some cases to have simply given up

trying to locate borrowers’' employers.

m ED’s internal records reveal inconsistencies with representations it made in public and to
courts regarding wage garnishment, raising troubling questions about its ability to control
this collection tool. During the first year of the pandemic, borrowers who were being illegally
garnished filed a class action lawsuit against ED to enjoin the practice. As part of that lawsuit, ED
provided bi-weekly reports to the US District Court for the District of Columbia from May 2020
to January 2021 detailing its progress in ending the illegal garnishments. But it appears there
are several key discrepancies between the representations ED made in reports to the court and
internal records documenting ED’s progress stopping garnishments. These gaps raise the question
of whether ED reliably and comprehensively understood the extent of ongoing collections during
COVID-19.

m Borrowers looked unsuccessfully to ED for help, relaying harrowing narratives of illegal
garnishments’ devastating effects and the difficulty they faced trying to get assistance from
their servicers. Hundreds of never-before-seen complaints to ED from borrowers who continued
facing garnishments during COVID-19 illustrate the depth of the student loan industry's failure to
deliver borrowers quality customer service when they needed it most, and the massive personal and

financial hardship that these collections imposed.

m  ED chose not to shield expanded COVID-19 related unemployment checks from student
loan repayment, ushering possibly tens of thousands of borrowers into default. ED explicitly
noted in an internal memorandum that it had the power to exempt borrowers’ $600 expanded
unemployment insurance checks from being counted as income for the purposes of student loan
monthly payment calculations, but internal documents reveal that it specifically chose to forgo
using this authority. ED’s decision likely led thousands of borrowers to default on their student loans

during the pandemic.

In April 2022, as part of an extension of the pandemic-related federal student loan payment pause, ED

announced that it intends to bring roughly 7.5 million federal student loan borrowers out of default through
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an administrative action called “Fresh Start.”” While this is an important first step that will help many
borrowers access pathways back into repayment, it does nothing to fix the underlying problems with ED’s

debt collection system.®

And those problems are substantial. The findings of abusive failure outlined here pertain to Congressionally
mandated relief in the context of COVID-19, but these breakdowns are not limited to pandemic-related
disaster response. Instead, the situation that defaulted borrowers faced during COVID-19 is emblematic of
the central, existential flaw in the administration of wage garnishment: once started, ED cannot guarantee

that wage garnishment will stop, even when required by law.

ED is not legally required to garnish borrowers' wages to recoup defaulted debt. Borrowers have a right not
to be subjected to illegal and financially devastating abuse when they fall into default—and nobody deserves
to be at the mercy of a broken system that ED cannot control. Accordingly, ED should not restart the use of

administrative wage garnishment when payments resume.

It is long past due for ED to rein in its runaway debt collection machinery.
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Background: Administrative Wage
Garnishment and COVID-19

Borrowers who fall more than 270 days behind on their federal student loan payments are considered

to be in default, making them subject to a host of draconian debt collection measures carried out by ED
and its contractors.® Many of these borrowers are in dire economic straits long before they default, and

a disproportionate share of them are Black and Latino borrowers and borrowers who attended for-profit
colleges.® Having sought a better life through higher education, these borrowers now face extraordinary
debt collection tactics including the seizure of wages, federal benefits like Social Security, and tax refunds—

even anti-poverty tax credits such as the Child Tax Credit and Earned Income Tax Credit."

The devastating effect these penalties have on the most economically vulnerable cannot be overstated.
Having a student loan in default can make it difficult for struggling borrowers to qualify for housing or to
find the employment necessary to reenter repayment and bring their loan back into good standing.? The
consequences of default are particularly ruinous for borrowers with fixed incomes, including the elderly
and disabled, who often find themselves falling below the federal poverty line when ED skims off the top

of their Social Security benefits to recoup defaulted student loans.”® In 2016, for example, the Government
Accountability Office found that the offset of Social Security benefits due to defaulted student loans pushed

tens of thousands of seniors into or further into poverty from 2001 to 2015.
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Figure 1: GAO data show tens of thousands of seniors on fixed incomes are pushed into or further

into poverty by Social Security offsets.'
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The Higher Education Act and the Debt Collection Improvement Act (DCIA) authorize—but do not
require—ED to collect on defaulted federal student loans by extrajudicially taking money out of borrowers’
wages, a measure referred to as administrative wage garnishment (AWG).® To implement AWG, ED must
first provide the defaulted borrower with notice of the proposed garnishment.” If the borrower does not
request a hearing within thirty days of the notice's mailing, ED will issue a garnishment order directly to
the borrower’s employer.® ED can then order the employer to withhold up to 15 percent of the defaulted
borrower’s disposable income during each pay period until the student loan is repaid in full, including

interest, penalties, and substantial collections costs.”

Despite having the legal right to do so, few borrowers in jeopardy of wage garnishment actually request a
hearing in response to notice that their defaulted loans have been designated for collection.?’ As such, most
employed borrowers who fall into default find themselves trapped in the wage garnishment scheme with no

recourse.?!
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ED outsources the operations of this powerful machinery to a private contractor, Maximus Federal Services,
Inc. (Maximus), which has been criticized for its treatment of student loan borrowers.?> Maximus is at the
heart of the operations of the AWG system, handling everything from designating borrowers for garnishment
in the servicing platform used to manage defaulted borrowers to notifying borrowers of the proposed

garnishment and drafting responses to borrowers’ requests for hearings.?®

The number of federal student loan borrowers who are subject to this debt collection system is staggering.
There are currently 8.2 million borrowers in default on a federal student loan.?* In the last year before the
COVID-19 pandemic, 1.2 million borrowers defaulted, a rate that is equivalent to a borrower defaulting on a

federal student loan every 26 seconds.?®

Moreover, while default leads borrowers to become prey to debt collectors and to face devastating
consequences across their financial and personal lives, there have long been clear signals that ED does
not meaningfully control its own debt collection system.?® An early example is ED’s filings in Calvillo
Manriquez v. Cardona (then DeVos), a federal class action lawsuit brought by borrowers defrauded by the
for-profit college chain Corinthian Colleges.?” These borrowers were entitled to have all collections on their
loans ceased while ED processed their applications for Borrower Defense to Repayment, a protection for
defrauded students.?® Nevertheless, ED continued to use involuntary collection actions, such as AWG, to
collect on their loans. Even after the Calvillo Manriquez court ordered ED to cease collections against those
borrowers, ED admitted that its contractors had continued collections despite the court order.?® Secretary

DeVos was ultimately held in contempt for these failures.3°

ED was, once again, unable to comply with law, leaving hundreds of
thousands of borrowers to face illegal garnishments at the start of

the pandemic,

When COVID-19 arrived in 2020, roughly 9.5 million federal student loan borrowers were in default.*
Recognizing that the pandemic could worsen conditions for defaulted borrowers, Congress took action.
Through the Coronavirus Aid, Relief, and Economic Security Act of 2020 (the CARES Act), Congress
directed ED to pause payment obligations, interest charges, and collections efforts—including AWG—on

student loans for tens of millions of federal student loan borrowers.*?
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But ED was, once again, unable to comply with law, leaving hundreds of thousands of borrowers to face
illegal garnishments at the start of the pandemic. In June 2021, ED’s Office of the Inspector General (OIG)
reported that 392,600 defaulted student loan borrowers were subject to more than one million instances

of illegal garnishments between March and September 2020, with the total amount taken out of these
borrowers’ paychecks at the height of COVID-19 amounting to more than $582 million.?®* The OIG noted that
these garnishments continued for 1,930 defaulted borrowers as late as October 23, 2020, more than seven

months after the CARES Act required them to cease.®*

Barber v. DeVos, a federal class action lawsuit regarding ED's failure to stop garnishing wages as required
by the CARES Act, highlighted the human cost of ED's misconduct.®®* Named plaintiff Elizabeth Barber, a
home health aide earning $12.89 per hour, remained subject to ED's garnishments for nearly two months
after the CARES Act made the garnishment illegal, compounding pressures sparked by a COVID-19 related
decrease in her work hours.* Ms. Barber was already financially strained before the pandemic, and stated in
her complaint that she often had to leave bills unpaid in order to cover her basic needs. She had no money
in her checking or savings accounts, was in arrears on various local taxes, and was subject to a lien on her
home. She was also past due on both her water and electric bills, which she could not afford to pay in full

each month.> ED's illegal garnishments further diminished her ability to secure basic necessities.3®

Similarly, guaranty agencies, the student loan companies responsible for servicing privately held Federal
Family Education Loan Program (FFELP) loans, garnished more than $3.9 million in wages from defaulted
borrowers in June 2021 alone—three months after borrowers in default on privately held FFELP loans were
offered protection from garnishments.* These companies had also neglected to refund more than $37

million in garnished wages as required by ED by mid-2021.%°

Unfortunately, new evidence shows that ED and its agents’ failure to protect the most vulnerable student

loan borrowers was even more profound than has already come to light.



COLLECTIONS CATASTROPHE 2022

Findings: AWG is More Broken than
Previously Understood

Following Barber and the June 2021 OIG report, advocates have continued to investigate ED’s
implementation of the CARES Act. In July 2021, the National Student Legal Defense Network (Student
Defense) submitted a Freedom of Information Act (FOIA) request to ED seeking internal and external
AWG communications between ED and private third parties, records of borrower complaints concerning

garnishment, and more.*

ED refused to release responsive records within the timeframe required by FOIA, leading Student Defense to
sue to compel a response. Spurred by the litigation, in late 2021 ED released roughly 2,000 pages of reports,

communications, and other records concerning its management of the AWG program during COVID-19.4

An examination by the Student Borrower Protection Center (SBPC) of the released records (FOIA Release)
reveals that ED appears powerless to implement protections for defaulted borrowers as required by law.

This problem is not political; the records reflect that the issues with AWG are systemic.

In particular, the FOIA Release establishes that ED struggled to end illegal garnishments for far longer
and in much more profound ways than previously known. The depth of these difficulties appears to extend
beyond the situation relayed to the Barber court, raising troubling questions about ED’s understanding
and monitoring of its own debt collection system. Further, the FOIA Release shows that ED played a more
instrumental role than previously known in ushering borrowers into default. Finally, borrower narratives
submitted to ED and made public for the first time here illustrate the devastating personal and financial

consequences that ED and the student loan system'’s failure imposed on borrowers.
Specific findings by SBPC from the FOIA Release include the following:
I. ED continued to illegally garnish borrowers for nearly a

year longer than previously reported, all while grasping
unsuccessfully for a way to rein in the debt collection system.

10
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As mentioned above, ED’s OIG reported in July 2021 that ED was garnishing wages from 1,930 borrowers as

late as October 23, 2020, roughly seven months after the practice became illegal.*®

But this was not the end. Instead, the FOIA Release establishes that ED continued improper garnishments
through at least August 2021—almost 18 months after passage of the CARES Act —with hundreds of
borrowers having tens of thousands of dollars unlawfully taken from paychecks long after the period

covered in the OIG's report.** It is not clear that the situation has changed.

Exhibit A highlights records on illegal garnishments that were included in the FOIA Release. These records
provide quantitative detail on the garnishments that took place over two periods: first, from the start of
the payment pause until the reopening of the AWG lockbox, and second, from the reopening of the AWG
lockbox until the end of the period covered in Student Defense’s FOIA request. As discussed below, the
“lockbox” is a physical mailbox that employers send garnishment checks to when administering AWG. ED
took the drastic step of closing this lockbox from October 2020 to May 2021 in an effort to stop the flow

of garnishments. ED eventually reversed the lockbox's closure after realizing that employers were still

attempting to send in garnishment checks months after the CARES Act made these collections illegal.

Exhibit A: Hundreds of thousands of borrowers had millions of dollars improperly taken out of their

paychecks during COVID-19—and garnishment continued even after the AWG lockbox was closed.*s

Garnishments continued after they
were meant to stop in March 2020...
AWG Payment Summary
A
e Number of ¥ . i -
Timeframe Paymanis otal Dollar Amount Payment And tlloy perSIsted even after ED
Amount - - -
March 13 - 27, 2020 318,171 S 106,818,408.03 | S 335.73 closed th_e Admm:'stratlve V'\'I'age
April 3 - 24, 2020 258,341/ $  89,788,423.06 | $ 347.56 Garnishment “lockbox.
May 1 - 29, 2020 104,908| S 28,863,945.63 | S 275.14
June 5 - 26, 2020 17,234 S 3,632,623.72 | S 210.78
July 3 - 31, 2020 16,638 S 3,008,032.82 | S | Summary of payments received in the AWG Lockbox from 5/31/21 - 8/27/2021:
August 7 - 28, 2020 8,648| S 1,741,450.73 | S T
Number
temberd - 2 .
September 2. 2000 4069 $ 638,052.83.1 & Type of Payment Payments Amount Number of Number of
[October2-30,2020 |  3,813]$ 656,196.71 | S| Received Received Received Employers Borrowers
November 6- 27, 2020* 103| S 16,819.26 | S |[ AWG Payments 186 [ $30,311.75 60 70
December 4 - 25, 2020* 96| S 20,000.29 | S || Non-AWG 18 $120,523.4
January 1 - 29, 2021* 98| S 13,035.21 | $ || Payments 1
February S - 26, 2021* 32| s 642009 || 204 515°r8356-1 60 70
)

March 5 - 26, 2021* 9| 5 782.29 | S
April 2 - 30, 2021* 5| $ 48141 | S 96.28
May 7 - 28, 2021°* 1] $ 23.50 | S 23.50
Total 732,167 § 235,264,695.58 5 321.33
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Summing records from before and after the lockbox’s closure, Exhibit A cumulatively shows that borrowers
had more than $87,000 taken out of their paychecks through AWG after October 2020, the point where the
OIG report left off.

These illegal garnishments persisted during COVID-19 despite heightened efforts by ED to contact
employers who continued to improperly administer AWG. The FOIA Release shows that ED’s outreach
efforts were stymied by an array of breakdowns, including that ED’s databases of borrower and employer
contact information were riddled with glaring gaps*® and that ED’s tools for contacting those employers

for whom it did have phone numbers, email addresses, or mailing addresses were frequently ineffective.*”
Worse, the FOIA Release shows that ED's reaction to these pitfalls was haphazard and ad-hoc, with ED and
Maximus eventually resorting to searching online for employers’ public-facing phone numbers and leaving
cold voicemail messages that they knew regularly failed to reach company management.*® In some cases,

ED and Maximus appear to have simply given up trying to contact garnishing employers.*

In some cases, ED and Maximus appear to have simply given up

trying to contact garnishing employers.

A timeline of ED's efforts to end illegal wage garnishments during COVID-19 by closing the AWG lockbox

and by reaching out to offending employers, as revealed by the FOIA Release, includes the following:

m Noting that it had not succeeded in stopping garnishments as required by the CARES Act, ED
staff recommended on October 19, 2020 that leadership at ED’s FSA “instruct [the Department
of the] Treasury [(“Treasury"”)] to temporarily close the AWG lock box,” the physical mailing box
that garnishments are sent to, “effective November 1, 2020" and lasting for as long as the payment
pause.® [llustrating what ED hoped to accomplish with this closure, a letter that ED prepared to
send to employers regarding this action reads, “Any payments received after [November 1] will
be returned to you, unopened, by the U.S. Postal Service. Upon receipt of this returned mail, you
should promptly restore the garnished funds to the employee.”s' Note that even if a check were
not accepted by ED, the amount of the garnishment would have already been taken out of the

employee's paycheck.

m  On October 28, 2020, ED reported to Maximus that 2,400 federal student loan borrowers (roughly

12
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500 more than those that OIG identified as still facing garnishments as of five days prior) were still

being garnished by 1,700 employers.??

On October 30, 2020, ED closed the AWG lockbox. Only one week later, on November 6, 2020, ED
reported to Maximus that employers appeared to still be garnishing borrowers’ wages, as AWG
checks with the wrong address had continued arriving in a separate ED lockbox designated to
receive voluntary student loan payments.5® Curiously, Maximus later reported to ED in December

2020 that garnishments had fully ceased after the AWG lockbox was closed.%

On December 21, 2020 Maximus sent ED a “CARES Act Stop Wage Garnishment Weekly Report”
(hereafter “the December 2020 Garnishment Report”). That report contained the following

revelations, compiled in Exhibit B:

o As of April 2020, more than 18,000 employers that had improperly collected on more than

47,000 borrowers did not have a valid mailing address on file with ED.%®

o ED had maintained a steady pace of weekly outreach to employers who continued
garnishing throughout the summer and fall of 2020, but 69 to 87 percent of the employers

that ED attempted to contact each week did not ultimately have a valid address.%®

o Even when ED did have contact information for employers, its efforts to halt garnishment
floundered, with only 12 percent of more than 60,000 outreach attempts to employers from

July 2020 through October 2020 leading to confirmation that garnishments would stop.%”
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Exhibit B: Maximus reveals that ED lacked contact data for tens of thousands of borrowers’ employers,

and that it failed to reach employers even when it had their information.

Status of Adiress Validity

I-ED knew that the vast majority of

Dt Addrass Status Count
Valid 2,506 13%
7/20/1000 Inwalid 16,317 7%
Tou 18,825 Lo0% Iaddresses it sent letters to each I
Walid 3378 18%
7(25/2000 Invalid 15,445 22% = -
Torl 1852 noe]| . Week were “invalid.
Vald 4088 2% |
B/1/2020 invalid 14,740 78%
Total 18823 100% As of 4/23 all Employers have been notified.
Walid 4,477 24%, New Employer
B/8/2020 invalid 18,385 T6% e Count pi e
Total 18823 100% Valid {zll mailed as of
Valid 4,753 25% 4/20)
B/15/1020 rwahd 12,070 5% Contacted via telephone 2,000 0.9%
Total 18,823 100% prior to 4/20
valid 4,982 16% Mot Validated but mailed 18,219 8.1%
B/22/1000 Invalid 13.841 14% non Pil letteron d/2
Total 18,823 100%
Valkd 5,113 1T% As 4/23 of AWG the employers of all AWG borrowers have been contacted
Bf29/1020 Inwalid 13.710 3% AWG Groupings Borrower
Total 18,823 100 < Count
Walid 5,256 18% Total AWG Borrowers 917,677 100%: | # ot borrowers an
8/5/3030 Inwalid 13,567 T3% AWG, Requested
Total 18,823 100% o Start or
Malid 5.356 1B% Recoived an AWG
5f12/1020 Ipvalid 13,467 7% payment in 2020
Toial 18,823 100%
Valid 5,400 0% Employer Stop 441,520 48% (# of borrowers
5/15/2020 Iiwalid 13,423 T1% Garmishment Letters - from the 204K
Total 18,823 100% Borrower Count Employer Letter
Valid 5,544 0% population
g/26/2020 Inwalid 13,279 1% Employer Contacted — 479,069 47% | No Additional
Total 18.823 100% Borrower Count Action at this
Walid 5,647 30% ume
10/3/1020 Invalid 13,176 T0% Employers w/invalid 47,088 5% | # of borrowers
Total 18,823 100 Address ~ Borrower Count from the 18K
walkd 5717 0% Employers with
10/10/2020 Invalid 13.106 T0% > an Invalid
Total 18,823 100% Address to be
valid 5,776 il% mailed on
10/17/2020 Inuzlid 13,047 [ 4/23/20.
Total 18,823 10 Total 917,677 100%
Walid 5824 3%
10/24/2020 Inwalid 12,999 9%
Total 18,823 1005 r — — — — — — — — — — —

ED reported that “the employers of all AWG borrowers have

7/20-7/25
727 - 8i1
B/3-8/8
8M10-8/15
8y —8a/22
8/24 - 8/129
8/31-9/4
9/8 - 811
9/14 - 9/18
9/21 - /25
9128 — 10/2
10/5 - 10/9
10/13 - 10/16
1019 - 10/23
10/26 - 10/30
1112~ 11/6
Total

Employer

Outreach
Attempts.

3,552
4,486
5,524
5787
5919
5,680
5,505
4,109
4,192
3,064
3,059
2,960
2,283
2441
1,834

60,395

Resume Employer Outreach to ALL Nen-Compliant Employers

Employers
Confirmed
Stopped
Garnishment
338
875
868
844
737
678
611
336
384
347
305
317
258
291
212

7,199

9.46%
15.05%
15.71%
14.58%
12.45%
11.94%
11.10%

B.18%

2.16%
11.33%

9.97%
10.71%
11.30%
11.92%
11.56%

0.00%

11.92%

| been contacted”"—even when it knew that the employers for |

more than 47,000 borrowers had “Invalid” addresses.

L

FEven when ED did contact garnishing

<4——] employers, it could confirm they would halt

collections in fewer than one-in-eight cases

-
|

-l

14
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m  On February 2, 2021, ED emailed Maximus to officially raise concerns that garnishments had not
stopped despite the lockbox being closed, noting reports that “there continue to be a number of
AWG payments that come into the voluntary lockbox . .. of which your staff has identified dating

back to November ... .8

Exhibit C: Even with the AWG lockbox closed, ED knew borrowers were still getting garnished.>®

From: Tyrrell, Pete <Pete.Tyrrell@ed.gov>

Date: Tuesday, February 2, 2021 at 10:33 AM

To: Santos, Bob F <RobertSantos@maximus.com>

Cc: Szathmary, Michael <Michael.5zathmary@ed.gov>, Mark.Wise @ed.gov
<Mark.Wise @ed.gov>, Bryant, Michael <Michael.Bryant@ed.gov>

Subject: [EXTERNAL] AWG Payments into the Voluntary Payment Lockbox

Bob —

According to reporting, there continue to be a number of AWG payments that come into the voluntary
lockbox......of which your staff has identified dating back to November | believe.

Can you please have your staff identify these particular employers and provide us with a list that
includes what actions have been take with those particular employers (in reaction to payments coming
into the voluntary lockbox). That list should also include the address and phone number (if available).
R)(E)

Please make this a priority — and let me know if you'd like have a quick call to talk through and we can
do that.

Thanks.

m  On February 12, 2021, noting the continued difficulty it faced while trying to identify contact
information for employers that were still garnishing, ED staff revealed in emails that they had
“literally googled” at least one employer’s information and noted that Maximus staff had apparently
taken “the same approach. .. " This strategy proved successful in leading to contact with an

employer in at least one instance, but it is not clear whether its success was widespread.®

m  On February 17, 2021, Maximus indicated that it was preparing to give up attempting to contact
certain borrowers who had been garnished since November 2020 or earlier, stating, “We have a plan

to call the borrowers over the next two week’s [sic] to see if they can get the employers to stop. After

15
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that we will be ready to say we have done what we can."?

Exhibit D: Maximus appears to have been ready to give up attempting to contact certain

borrowers.®?

2022

From: Smith, Karen M <KarenMSmith@maximus.com>

Sent: Wednesday, February 17, 2021 11:18 AM

To: Tyrrell, Pete <Pete.Tyrrell@ed.gov>

Cc: Santos, Bob F <RobertSantos@maximus.com>

Subject: RE: Employers Sending AWG Payments to Voluntary Lockbox

We have a plan to call the borrowers over the next two week’s to see if they can get the employers to
stop. After that we will be ready to say we have done what we can.

Thank you,

Karen M Smith
Senior Director Business and Financial Operations
Debt Management and Collections System (DMCS)

Maximus Federal
5202 Presidents Court
Frederick, MD 21703

Mobile:[P)6) |

Karenmsmith@maximus.com_

m Scrambling to address the continuing garnishments, ED emailed Treasury on May 13, 2021 to request

a "“temporary 6-week re-opening” of the AWG lockbox from “5/31/21 through 7/9/21."%4 ED staff

explained that “Ideally, we would see no AWGs coming in” during that time, but that “opening the

lockbox temporarily will give us some visibility into which employers may remain non-compliant with

the CARES Act (if any)."®®

m  On May 31, 2021 the AWG lockbox reopened. Data included within the FOIA Release shows that
from October 2020 through May 28 2021, the period during which the AWG lockbox was closed,

borrowers had $57,562.05 taken in improper garnishments.®

m ED began receiving improper AWG payments through the reopened AWG lockbox as soon as

June 4, 2021, only four days after its reopening.’” ED would continue to receive garnished wages

16
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Exhibit E: ED was “unable to locate” so many garnished borrowers that Maximus developed a

garnishments.®®

throughout the summer of 2021, including from employers that had previously confirmed they

would stop the practice.%®

On June 11, 2021, Maximus emailed ED to explain that it was “unable to locate” so many borrowers

that it had developed a special reporting code, “UTL,” for its weekly reports to ED on ongoing

special reporting code for these borrowers for its weekly reports to ED.”

17

From: Smith, Karen M
Sent: Fri, 11 Jun 2021 14:15:27 +0000
To: Tyrrell, Pete Secley, Theresa LStathmary, Michael,Bryant, Michael,Wise,

Marl;Burris, Joshua;Wohlfiel, Luz

Ce: Salanik, Kathleen;Santos, Bob;Lindbloom, Niev E;lahnston, Lamonica
M;Razmadze, Sophio;DMCS Contracts

Subject: RE: Re-Opening of AWG Lockbox - 6/11/21 Daily Update

i CAUTION: This email eriginated from outside of the organization, Do not click links or open attachments
| unless you recognize the sender and know the content is safe.

Unable to locate, cannot find borrower on DM based off of infarmation provided with the payment.
Thank you,

Karen M Smith
Senior Director Buginese and Financial Operations
Debt Management and Collections System (DMCS)

Maximus Federal

Remote

Deerfied, NY Eastern Time
Moblie S ]
Karenmsmith@mazimus, com_

From: Tyrrell, Pete <Pete. Tyrrel|@ed.gov>

Sent: Friday, June 11, 2021 10:08 AM

To: Seeley, Theresa L <Theresal 5.c0M>; y, Michael

<Michael Szathmary@ed govs; Bryant, Michael <sMichael Bryant@ed.gov>; Mark. Wise@ed gov; Burris,

Joshua <Joshua.Burris@ed.gov>; Wohlfiel, Luz <Luz. Wohifiel @ed. gov>

Cc: Smith, Karen M <KarenMSmith@maximus.com>; Salanik, Kathleen

«<KathleenSalanik@maximus.com>; Santos, Bab <RobertSantos®maximus.coms; Lindbloom, Niev E

<NievLindbloom@maximus.com>; Johnstan, Lamaonica M <Lamonicalohnston @maximus.com=;
Sophio <Sopl i ma; DMCS Contracts

<DMCScontracts @maximus.coms

Subject: [EXTERNAL] RE: Re-Opening of AWG Lockbox - 6/11/21 Daily Update

Thank you —what does UTL stand for in column H?

Pete Tywrell | Senior Advisar
Federal Student Aid
‘Wanamaker Building, Philadelphia P 19107

O (215] 656-6014
:

On June 28, 2021, Maximus sent ED a report revealing that employers who were still garnishing had

already been contacted as many as 50 or more times by October 2020.”
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Exhibit F: Employers who were still garnishing borrowers at the end of October 2020 had been

contacted as many as 50 or more times.”

Employer
# of Borrowers Confirmed Confirmed 2::;3‘:2 Voice Made Contact and
Employer Receiving Stopped Stopped 3 P Message Spoke to
i (includes L
Garnishment Gamishment (Date) Left Representative
phone calls
and emails)

TELEVEN 64 No 56 Yes Yes
PARKER HANNIFIN 53 No 10 Yes No
COMMUNICATIONS TEST DESIGN 42 No 4 No No
GOODWILL 31 No 50 Yes Yes
HYATT 28 No 53 Yes Yes
HEARTHSIDE FOOD SOLUTIONS 28 No 6 Yes Yes
LOEWS HOTELS 19 No 11 Yes Yes
WASTE MANAGEMENT 18 No > Yes No
MAVERIK COUNTRY STORES 15 No 6 Yes No
TACO BELL 13 No 35 Yes Yes
THE PARADIES SHOPS 12 No 22 Yes No
EXETER FINANCE 11 No 8 Yes No
GLAXOSMITHKLINE 11 No 2 Yes No
BURBERRY 9 No 31 Yes Yes

m  OnJuly 8, 2021, ED asked Treasury to keep the lockbox open through August 31, 2021.73

m  OnJuly 26, 2021, Maximus reported to ED on garnishments from July 19 to July 23, 2021. lllustrating

the situation on the ground, that report included the following:

o Maximus noted that it was entirely “unable to identify one borrower” who had been

garnished and had not received a reply from the garnished borrower’s employer.™

o Maximus indicated it had “[l]eft multiple voicemails with payroll for two employers,’
but had not gotten a response while wages continued to be garnished from workers’

paychecks.”

m  On August 25, 2022, an ED employee said in an email that some borrowers appeared to have had
wages garnished only because of COVID-19 related employment disruption, noting “it looks like
garnishment is commencing when employees who got laid off because of COVID-19 return to
work.”® Though this was clearly not the only reason that borrowers faced garnishments, the ED
staff member's observation is echoed in borrower narratives describing instances of garnishment

commencing after the borrower was “rehired” later in the pandemic.””
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m  On August 27, 2021, ED requested that Treasury keep the AWG lockbox open “indefinitely."”®

m  On August 30, 2021, Maximus reported to ED on garnishments from August 23 to August 27, 2021.

That report included the following:

o Of a group of 11 companies that had sent garnishment through the same payroll company,

only four confirmed they would stop garnishing.”

o For five of these companies, Maximus could only leave a voicemail that it would have to
hope these employers would eventually find, and for two of the companies Maximus could
not even leave a voicemail.?2° It is not clear whether Maximus had a systematic strategy to

address instances where it could not leave a voicemail with an employer.

By the end of the period covered in the FOIA Release, dozens of borrowers were still facing garnishments

each week, and ED was still scrambling to end these collections.®!

Some borrowers appeared to have had wages garnished only

because of COVID-19 related employment disruption.

The FOIA Release does not explain why ED believed that closing the lockbox would lead employers, who
had not previously ceased the practice, to suddenly stop garnishing wages. When an employer mails a
garnishment check to ED, the money has already been taken from the employee's paycheck. Closing the
lockbox would only return that money to the employer, not the employee. Given that these employers had
already failed to stop the initial withholding, it is unlikely that the funds would have been returned to the
employee—a fact that ED seemingly did not track. Moreover, because ED did not track any of the mail that it
returned to sender as a result of the closed lockbox, it is unknown how many employers ultimately withheld

money that was neither returned nor attributed to the borrower’s account.

The FOIA Release reveals how years of poor recordkeeping and reliance on ineffective outreach tools
contributed to ED's inability to protect defaulted student loan borrowers from illegal collections during the

pandemic.
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ED’s internal records reveal inconsistencies with
representations it made in public and to courts regarding
AWG, raising troubling questions about its ability to control
this collection tool.

In June 2020, after receiving initial reports from ED regarding its efforts to cease garnishment, the Barber

court ordered ED to submit bi-weekly status reports describing: “(1) the percentage of borrowers whose

wages are being garnished; (2) the percentage of refunds issued; (3) the means the Department [of

Education] is using to contact employers continuing to garnish wages; (4) how many borrowers do not have

a valid address on file; and (5) a description of the Department’s attempts to reach them."s? In total, ED filed

nineteen status reports from May 2020 through January 2021.

Compared to the documents that ED provided to the court in Barber, the FOIA Release depicts a very

different situation regarding what went on as ED attempted to end illegal collections during COVID-19.

Notable discrepancies between the Barber records and the FOIA Release include at least the following:®

20

ED’s internal estimate of the number of employers that had continued wage garnishment
during COVID-19 was far greater than the number it reported to the Barber court. In an
internal memo uncovered through the FOIA Release dated October 19, 2020—seven months

after garnishments became illegal—ED staff noted that “[d]espite outreach efforts, at least 1,000
employers were still garnishing defaulted borrowers' wages. .. .”® By contrast, on October 19, 2020,
the same day as the date on ED's internal October 2020 memo, ED submitted a status report to the
Barber court stating: “[f]or the week ending October 15, 2020, the Department received payments
from garnishment by approximately 509 employers ... "8 Similarly, in a status report for the Barber
court dated to June 8, 2020, ED stated that “For the week ending on June 4, 2020, the Department
received payments from garnishments by approximately 2,500 employers. .. .”%® However, the
internal December 2020 Garnishment Report cited above states that between June 1, 2020 and June
5, 2020 the “# of Employers garnishing wages"” was 3,398.%” The FOIA Release offers no explanation

of how ED reconciled the differences between these various figures.
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Exhibit G: ED’s estimate of the number of employers garnishing borrowers’ wages as of October 19,

2020 was almost twice as high as the number it provided to the Barber court.2®

What ED told the Barber court... What ED said internally the same day.

Case 120CHEILITCIN Doxument 43 Fied SIS0 Poge 1ol &

sy Filed 10/18/20 |y fesosishudentdid id e

sty sesased

Case 1-20-w01L3T-CIN Document &1 Fhed HVI320 Page 2004

Becigrrem 77

ke In e ecamtire. il gt

roccived by the Dicpastanc s applind

509 employers

T E—p—— S epe———

hey e paming. The Diparinet vevicws gl epors b oy o M

...............

m ED’s representations to the Barber court regarding its efforts to contact garnishing
employers paint a picture that is incomplete and stands in stark contrast to the situation ED
described in internal documents. In a May 2020 declaration to the Barber court, then-FSA Chief
Operating Officer (COO) Mark Brown swore that FSA had notified “100% of employers that had been
actively garnishing wages as of May 11, 2020, instructing them to stop garnishments for Department-
held debt.”®® (Note that Mark Brown is a former Air Force General and uses the title General.)
Although the December 2020 Garnishment Report in the FOIA Release specifies that "As 4/23 of
AWG [sic] the employers of all AWG borrowers have been contacted"—supporting ED’s claim to the
Barber court that it completed outreach to employers by May 11—the report further explains that ED
counted employers as having been contacted even if they were internally categorized as “Employers
w/Invalid Address.”*® This means that ED reported to the court that it had “contacted” all garnishing

employers even when it knew that not all garnishing employers would receive the notifications, as
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it had used addresses that ED itself acknowledged were faulty. Employers with invalid addresses
who were counted as having been contacted as of April 23, 2020 were garnishing more than 47,000

borrowers.”

Moreover, it appears from the FOIA Release that ED and Maximus's rate of successful contact with
garnishing employers remained well below 100 percent for long after General Brown's May 2020 declaration.
For example, the December 2020 Garnishment Report shows that ED was still trying to contact thousands
of still-garnishing employers well into December 2020, and that as of that month only 12 percent of outreach
efforts to those garnishing employers overall had led to contact and confirmation that they would cease
AWG.?2 Additional records show that ED and Maximus were still searching for a means to instruct employers
to cease collections as late as February 12, 2021, the date on which (as noted above) they were “googling/

calling/etc” to make contact with employers.®®

ED’s and Maximus's difficulties in making contact with garnishing employers appear to have continued
through the end of the period covered in the FOIA Release. For example, in the final weekly report

from Maximus to ED regarding ongoing garnishments that was included in the FOIA Release (covering
garnishments that took place from August 23 to August 27, 2021), Maximus notes that from among a set of
eleven companies that were still garnishing, it was able only to leave a voicemail for five and did not even
have a phone number at which to leave a voicemail for another two.** It is unclear whether ED and Maximus
did eventually make successful contact with 100 percent of garnishing employers, or how General Brown
reconciled these ongoing difficulties in making contact with employers with his representations to the

Barber court.

The inconsistencies between ED's representations to the court in Barber and internal communications from
ED staff are troubling. The documents do not shed any light on whether these discrepancies are intentional
or whether ED does not have its arms fully around its own debt collection system. In either case, ED should

immediately clarify the nature and causes of these gaps.
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Exhibit H: ED said it had notified “100% of employers that had been actively garnishing wages,” but

the reality was more complicated.®s

ED said it had contacted But it counted employers as contacted even when
“100%" of garnishing addresses were invalid, and it struggled to confirm that
employers... garnishments would end even when contact was made.

Case 1 20-0r-0LI3TCIN Document 23 Fled 000820 Page 1of T

As 4/23 of AWG the employers of all AWG borrowers hat

AWG Grougings e
ot

I THE UNFIED STATES DTRICT COURT 917,677 100% | # ot borrowers on|
AWG, Requested
6 Start or
Recowed an AWG
payment in 2020

Total AWG Borrowers

Ciil Action Na: | Miev M1 ITCRN

Employer Stop 441,520 48% (# of borrowers
Garmishment Letters - from the 204x

Borrower Count Employer Letter
=E2EH Resume Employer Outreach ta ALL Non-Compliant 6
Employer Contacted — 429,069 A7% | No Addey e = EpJn lh Conﬂrmed
T STATUS REPOR Borrower Count Ation a Employer | o0 inn
[—— S ——— me outreach | “GU8  Stopped
Employers w/invalid 47,088 [° Amempts. | gy
ployers w ali / omthe 720 7125 3552 e U
- O Address - Borrower Count melovel 77811 4,485 675 15.05%
§ n \nvali W3- as 5,524 868 15.71%
e T — kg 810 - 815 5,787 844 14.58%
AWG e B whoss ges e ey gamihed s st Gt bt mailedo| gz gize 5919 737 12.45%
4/23/20.
2 In that declaration, General Brown stated Total 817,677 100% 8724 - 8129 5,660 678 11.84%
as Df May 1 6 2020 — 831 =54 5,505 611 1.10%
Department’s contractor, Maximus Federal Servicers (“M i ’ B - 011 4,109 336 B.A8%
914 - 918 4192 384 9.16%
cither by mail or telephone call actively gamishing wages as 921 -8/25 3,064 o 11.33%
100% of employers oz8 - 102 3,059 305 9.97%
of May 11, 2020, i ing it ment-held debt. Brown Decl. 1005 - 108 2.960 317 1071%
— - —I 10113 = 10116 2283 258 11.30%
136 10018 - 10723 2841 291 11.92%
[ 10726 - 10/30 1834 212 11.56%
1M2-1178 0 0
w ww od 11.92%

lll. Borrowers looked unsuccessfully to ED for help, relaying
harrowing narratives of illegal garnishments’ devastating
effects and the difficulty they faced trying to get assistance
from their servicers.

In its June 2021 report, ED's OIG noted that FSA eventually refunded “most administrative wage
garnishments” that had been improperly taken up to that point during COVID.®¢ But as almost 100 pages of
consumer complaints included within the FOIA Release show, borrowers who faced illegal collections were

forced to reckon with massive personal and financial hardship that a refund alone could not have remedied.

More specifically, in response to Student Defense's requests,®”” ED produced more than 300 borrowers

complaints related to AWG that it received during COVID.*® Borrowers explained to ED that they were
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struggling to feed their families and avoid homelessness,* grappling with the effects of pandemic-
related unemployment,®® and scrambling to overcome other massive hardships, all due to illegal wage
garnishments. These borrowers included parents,® high school teachers,° disabled retirees,°® and others

floundering under the weight of defaulted student loans.

Exhibit I: Student loan borrowers reported to ED that they struggled with food, housing, and

financial insecurity due to wage garnishments.”*

“They keep calling my job and are still trying “I'm completely disabled and will die from
to garnish my check. I can barely feed my my disability. I'm no longer capable of
family and we are about to be homeless. working so that money would really help

Please make it stop!” with food and bills at the moment. | would

never ask for anything back unless | thought

“I have depleted my 401K it was unfair and desperately nee[ded.]”

savings to provide for my

fmgy hTh;S garn;shn;enr 58 “Customer called and stated that she had paid off her defaulted
b e}r S f or mé/ amity, ?;T loans and they still are taking out wage garnishments even
efore the pandemic. .. If the after she paid them. | verified the customer advised that the

wage garnishment continues tem did show that sh idinfull ...
at this time I will not be able system did show that she was paid in tu...

to support my famify.”
- - “[The borrower] is being garnished for her loans being in
I only bring home $2000 a month Default. .. she is disabled and lives off of Social
after the garnishment and my rent [Security] . .. she said that she [cant] afford to live . ..
[is] $1055. I need the money back this is hurting her being able to pay for food and other
please so | [don’t] get evicted necessities .. ..”
from my home.”

Moreover, these borrowers detailed how ED and the student loan collection system as a whole failed to
respond adequately to reports of borrower distress. In particular, it appears ED knew that student loan
companies were not answering the phone when borrowers called seeking help, and that ED went so far as
to defend the servicers' inaction to the complaining borrower. In one instance, ED told a borrower that the
Default Resolution Group, operated by the student loan company Maximus that is responsible for assisting

federal student loan borrowers who are in default,”*® was “not accepting calls due to call volume."1°®
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Exhibit J: ED staff informed a borrower that Maximus'’s Default Resolution Group was “not accepting

calls due to call volume.""”

Have you contacted the entity asociabed with your | Conformation 10 report stopped AWG
Hauie Vs Have you (ontacted the Departmend of
Loucation regdrding this issue No Pledse describe
details of your 3ue: She is calling with a peneral
quasstion but not abou? her loans. She works for
employer (Reproductive Biology) and they received
4 notification to stop the AWG due to CARES Act
Call Notes: They recesved another notification 1o
oo AWG Both kelters are for the same perion W
requests 10 send emall while the other [first letter)
didnTr. She tried to call the aumber on the letter and
b)(6) ruceives 3 VM. She has called B0O-621-3115. | avked
¥ she already had @ case in our office and she vaid
5/19/2000845 |  Compiokt Boparics “I':‘;:' :':‘"“"' A9 | wage Gamishment | na. | oao-a-n::! that phone rumber wis ausociated 5/19/2000 941
" with the delauited servicer DRG. | explaned they
were not accepting calts due to cal volume. |
advisad that | didn't feel they would need 1o call and
Eay thay have stopped thaAWG, i the aotice says it
reeded 1o be stopped . thay action would nesd to be
taken. | suggesied to wendnquiry to DRG via onhne
myeddent ed gov

“[The] phone number was associated
H with the defaulted servicer [Maximus]. |
1 explained they were not accepting
! calls due to call volume.”

e e e e e e e e e e e L —
|
1

Worse, consumer narratives illustrate how ED's failure to manage its wage garnishment system was
particularly devastating to borrowers already facing the greatest economic fallout from the pandemic. As

one borrower explained:

My wages are still being garnished at the max amount 15% and it's making extremely difficult times
to stay afloat now that I’'m the sole income in my household. My work hours have been drastically cut,
although | am grateful that at least still have my job, however | need more relief and was told that would
be provided. | haven’t been able to pay my rent and insurance and other Bill’s trying to stock my home
on essential things to survive this pandemic and im still having $400 taken from me every two weeks.

How can my family and | survive? Please help!!!1'®

Complaints like this are only the tip of the iceberg. A review of the complaints included in the FOIA Release

reveals the extent of the pain that ED’s illegal garnishments inflicted on borrowers:

m Borrowers faced garnishment on loans already paid in full. Borrowers found themselves being

garnished for loans that ED could confirm they had already paid off!°® Indeed, even when these
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collections were illegal and the borrower did not actually owe any debt to collect on in the first

place, ED still could not reliably top its garnishment machinery.

m Borrowers struggled with housing insecurity due to garnishments. Many borrowers reported
facing housing insecurity during COVID-19 due to garnishments. For example, one borrower
reported fearing eviction™ and a single mother of two stated she had already received an eviction
notice due to garnishments." Another borrower indicated that she had lost her family home while

waiting on a refund for a garnishment that ED had taken and admitted was in error."2

m Borrowers dug into retirement funds to cover necessities due to garnishments. Borrowers
reported needing to use retirement funds to cover money lost to garnishments, possibly pointing
to an even more widespread phenomenon." As a result, one of these borrowers stated, “l have

depleted my 401K savings to provide for my family."™

m Borrowers grappled with garnishments that stopped and restarted. Many borrowers whose
garnishments had initially ended as required under the CARES Act reported that collections
improperly restarted for them after subsequent extensions of the payment pause.™ It appears that
this outcome was attributable both to poor messaging by ED and incompetence or indifference
by the employers on whom the AWG system relies, underscoring how broken the debt collection

system is."®

Compounding these problems, borrowers were inconsistently able to contact customer service

representatives when they tried to correct improper garnishments. For example:

m  One borrower reported to ED in October 2020 that he had been “garnished every 2 weeks since

March 2020," but that “he cannot get [his servicer] to answer the phone for him."""”

m Another borrower reported having “left several messages with my loan servicer’s default
department” and that they “promise that they will promptly call me back,” but that a call back “has

not happened and it has been about 2 years of attempting."™

Worse, borrowers who did get in contact with a customer service representative often experienced weeks
or months of misinformation and delay. Borrowers reported “getting different answers from different

people”™ and enduring endless chains of phone calls and letter-writing to resolve garnishments that should
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have never happened in the first place.?° Even borrowers who confirmed that their complaints had been
escalated to management waited weeks for refunds, only for them to not arrive and for new hurdles to relief
to appear!? ED told at least one borrower whom it could confirm was eligible for CARES Act relief that it

would provide refunds for illegal garnishments, then did not for a span of months.'??

These narratives demonstrate how the many failures in the student debt collection system cause extreme

hardship to borrowers, which cannot be remedied by a simple refund. As one borrower put it:

They need to abide by the department of education’s decision to not garnish federal wages during this
pandemic. I'm a single mother of 4 and have been restricted to 1 job as a result of the pandemic and |

need at least 2 jobs to support my children.'?

Reports like this one and the others included here should be a wake-up call for those who would frame
the student loan system'’s failures during the pandemic as a set of unfortunate but excusable operational

hiccups—Ilet alone as ones that can be rectified with a check in the mail.

IV. ED chose not to shield expanded COVID-19 related
unemployment checks from student loan repayment, ushering
possibly tens of thousands of borrowers into default.

ED's affirmative policy decisions during the pandemic exacerbated borrower harms more than previously
known. In particular, the FOIA Release reveals that ED acknowledged having the power to exempt
borrowers’ $600 expanded unemployment checks from being counted as income for the purposes of
student loan repayment, but that it purposefully chose to forgo using this authority. This move likely pushed

thousands of borrowers who had been carved out of the payment pause into default.

In October 2020, as they prepared for the then-scheduled end of the first payment pause on January 1, 2021,
ED staff grappled with whether to use emergency powers under the HEROES Act of 2003 to exclude the
$600 monthly expanded unemployment checks that were available under the CARES Act from counting as
income for the purposes of income-driven repayment (IDR).">* IDR is a set of repayment plans that allow
borrowers to have their monthly federal student loan bills be calculated as a percent of their earnings
instead of being based on their loan balance and interest rate.”?® IDR is one of the main protections
borrowers rely on to avoid default, including by offering borrowers with particularly acute financial distress

the ability to qualify for a $0 monthly “payment.”?6
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Although unemployment benefits are normally counted as income for IDR, ED staff recognized that the
HEROES Act gave it the authority to modify this requirement as a result of the pandemic.”” The Trump
Administration had already used the HEROES Act as the basis for the first payment pause in March 2020
(before the passage of the CARES Act).”?® Using the same authority to waive provisions of the law requiring
that borrowers’ expanded $600 unemployment benefits be counted as income for the calculation of their
monthly payments under IDR would have meant massive savings, particularly for low-income borrowers

who had lost their jobs to COVID-19 or otherwise faced heightened financial pressures due to the pandemic.

The FOIA Release reveals that ED acknowledged having the power
to exempt borrowers’ $600 expanded unemployment checks

from being counted as income for the purposes of student loan
repayment, but that it purposefully chose to forgo using this

authority.

To resolve this matter, Chris Greene, the Deputy Chief Operating Officer for Student Experience and Aid
Delivery at FSA, wrote a memorandum to his boss, FSA COO Mark Brown.?® Acknowledging ED's powers

under the HEROES Act, Greene framed the IDR question for General Brown as follows:

As a result of the CARES Act, unemployed citizens may be eligible for additional unemployment
benefits of up to $600 per week. Under the CARES Act, this additional benefit ended July 31, 2020.
Existing interpretations of 34 CFR 685.209 and 685.221 [the regulations governing IDR] require FSA to
consider all taxable income that a borrower receives toward the calculation of the borrower’s payment
amount under an Income-Driven Repayment (IDR) plan, including unemployment benefits. Should
FSA seek a waiver of these regulations under the HEROES Act to temporarily ignore all unemployment

or additional unemployment benefits? *°
Greene then offered the following fateful recommendation, which General Brown approved:

Recommendation: FSA should not seek a waiver to the current regulations for the HEROES Act.
Further, FSA should inform servicers to use the existing IDR instructions with the full amount of
income represented by borrower documentation (including the ‘increased’ unemployment benefits if

they are extended and a suspension in student loan payments is not).”

28



COLLECTIONS CATASTROPHE 2022

While details on the rationale for this recommendation and General Brown's approval were redacted or
excluded from ED’s production, the Greene memo makes clear that ED chose to go after the expanded
unemployment insurance checks of borrowers in income-driven repayment plans knowing full well that it

did not have to.

Though subsequent extensions of the payment pause protected many borrowers from the consequences

of this policy, possibly millions of people with privately held FFELP loans, which are not eligible for the
payment pause, would go on to have expanded unemployment benefits placed within the government's
crosshairs. Research from the Federal Reserve Bank of New York shows that FFELP borrowers in general
uniquely “struggled with their debt payments” throughout COVID-19,*2 and data from ED shows that at least
180,000 FFELP borrowers eventually defaulted during the pandemic.™ An untold number of these defaulted
borrowers may have avoided this outcome and its massive consequences—including wage garnishment—if
ED had simply exercised its acknowledged authority under the HEROES Act to exclude borrowers’ $600

expanded unemployment checks from being counted as income for IDR.

More generally, ED’s actions underscore a troubling but long-standing trend: even in instances where

ED has authority to protect borrowers, it chooses not to. The history of IDR is emblematic of this pattern,
with ED deciding in several instances spanning decades to make this protection less generous, less far-
reaching, and less accessible than Congress intended.”* In this case, Congress gave ED the power to help
unemployed people in IDR better manage their student loans during the pandemic, but ED decided it would

rather let borrowers pay the price.
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The Law Does Not Require Wage
Garnishment and ED Should Not Turn Back
On a Broken System

When Congress passed the CARES Act, it determined that, due to the pandemic, borrowers should be free
from involuntary collections on federal student loans, including wage garnishment. The findings outlined in
this report illustrate that ED and its contractors struggled, and ultimately failed in many cases, to implement
protections for the most financially strained borrowers. This breakdown only worsened the widespread

financial harm already wrought by the pandemic.

The implications of ED’s inability to control its wage garnishment system are not limited to pandemics

and natural disasters. For example, involuntary collection efforts should cease during the pendency of an
individual's Borrower Defense to Repayment application and when ED fails to meet certain deadlines in an
AWG hearing. Yet as evidenced by Calvillo Manriquez, ED has fared no better in that context—showing a

remarkable inability to timely cease collection.

Critically, ED is not required to use AWG as a debt collection mechanism. Under the Debt Collection
Improvement Act, Congress authorized, but did not require, federal agencies to use administrative wage
garnishment. Congress delegated to agencies the responsibility to devise the means by which it goes about
debt collection.”® Similarly, although the Higher Education Act authorizes ED to use administrative wage

garnishment to collect amounts owed, it does not require ED to do so.%®

ED has the power to ensure that borrowers are no longer left at the mercy of a system it cannot control.
Given that ED is not required to use AWG at any point, and that it cannot guarantee its command of this
dangerous tool, it should immediately terminate its use of AWG as a method of debt collection for as long
as it takes to ensure that this collection mechanism can be deployed lawfully—regardless of how long that

takes.

Simply put: if ED cannot turn off administrative wage garnishment, then it cannot turn it back on.
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Conclusion and Recommendation

Advocates have long contended that the government’s system for collecting on defaulted federal student
loans is predatory and broken. The performance of this collection machinery during COVID-19 may be

the best indication yet that these warnings were correct. New evidence examined here lays bare that the
administrative wage garnishment system is out of control, leading to immeasurable harm for millions of the
most financially vulnerable student loan borrowers. The government does not have to turn this runaway

system back on, and it should not do so unless and until it can be sure that AWG can operate within the law.
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M2 4, at 71 ("[ED] said we do not need anymore you are getting your refund back. We just don't know when. By
this time we were close to losing the house completely as the 6,099$ was to help us in arrangements to keep the
[house.] So we wait. We lost the house.").

" d, at 110 ("They stated that funds were being taken out of his retirement fund for the garnishment”); Docu-
ment 2 page 73 (“| have depleted my 401K savings to provide for my family. This garnishment is a hardship for my
family, even before the pandemic ... If the wage garnishment continues at this time | will not be able to support

my family.").
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"4 at73.

5 See, e.g., id. at 118 (“My student loan garnishments have restarted this week even though the president has
extended the relief until September 30, 2021.").

e Seeg, e.g., id. at 117 (“on 1/20 President Biden extended the freeze on collections. As of the start of February
my payroll has once more been garnished. My employer [received] notice on 1/21 to against resume garnishment.
As the loans had been 0% interest and no collections under the Trump administration that would make them fed-
eral loans. ... Biden policy should also apply here. The illegal seizure of funds should be reversed. The predatory
practice of loan servicers needs to be controlled.’).

"7 1d. at 107,

M8 g at128.

"9 4 at102.

120 see, e.g. id. at 82 (“Customer stated that they have been garnishing her wages for the last month. ... She
spoke with her employer and said that they cannot stop the garnishments until they [recieved] a letter saying
they can stop. She stated that she received a letter from DOE stating that the garnishments should stop. ... |
advised her that . ... [s]he can request that they send confirmation of the halt of garnishments through email or
postal mail if not already sent.’).

121 gee, e.g., id. at 97 (“She said due to the CARES Act they were supposed to refund her AWG payment. ...
She was never refunded . .. She has called DRG numerous times and escalated to supervisor.”).

122 4. at 99 (“Customer was upset that his wages were garnished during a time period where they should not
have been. He immediately asked to speak with a supervisor, and | advised that none were available, that | could
assist. He stated he received a notification that his wages were garnished during the CARES Act . ... He stated
that he tried to call the number to the Debt Resolution Group and they kept saying they would provide a refund,

but have not. | verified his loans are eligible for the CARES Act, and his wages should not have been taken during

43



COLLECTIONS CATASTROPHE 2022

this time. | advised | could have his case escalated to provide a resolution. | told him he would be contacted with-
in 15 business days, and to allow 60 days for a resolution. He was very dissatisfied with the time frames, and he

asked to speak with a supervisor.).

1234, at 115.
12414, at 154.
125

Income-Driven Repayment Plans, FEp. STubenT Aip, https://studentaid.gov/manage-loans/repayment/plans/
income-driven (last visited Nov. 12, 2022).

126 Driving Down Distress? The Principles and Incomplete History of Income-Driven Repayment, STUDENT Bor-
ROwWER ProT. CTR. (Sep. 2021), https://protectborrowers.org/wp-content/uploads/2021/09/Driving-Down-Distress.
pdf [hereinafter “Driving Down Distress"].

127 Appendix 2 at 154.

128 press Release, U.S. Department of Education, Secretary DeVos Extends Student Loan Forbearance Period
Through January 31, 2021, in Response to COVID-19 National Emergency (Dec. 4, 2020), https://content.govdeliv-
ery.com/accounts/USED/bulletins/2afbc4b.

129 Appendix 2 at 154,

B0 bid,

31 |d. at 155 (emphasis in original).
132

Jacob Goss, Daniel Mangrum, and Joelle Scally, Student Loan Repayment During the Pandemic Forbearance,
Fep. Rsrv. Bank oF NWY. (Mar. 22, 2022), https://libertystreeteconomics.newyorkfed.org/2022/03/student-loan-re-

payment-during-the-pandemic-forbearance/.
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33 SBPC calculation based on Portfolio by Loan Status, supra note 24.

134 Driving Down Distress, supra note 126.

138 See 31U.S.C. § 3711(a) (mandating that agencies “shall try to collect claims”); Id. § 3720D (an executive
branch agency "may” use wage garnishment procedures); Cf. id. § 3711(d) (noting that when acting to collect
claims pursuant to the DCIA, an agency is acting under “regulations prescribed by the head of the agency” and
“standards that the Attorney General, the Secretary of the Treasury, may prescribe”).

136 >ouscC. § 1095a(a) (establishing that ED “may garnish”).
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